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EXCESTS FROM TRIAL TRANSCRIPT 


IN THE MUNICIPAL COUR? FOR THE DISTRICT OF COLUMBIA 
CRIMINAL DTVISION 


DISTRICT OF COLUMBIA, 
versus Criminal Actien Ne. 23238-5565 
ZTEANOR HARRIS, Vagrancy. 


Defendant. 


OK OK KK OK Ok 


Washington, De Ce 
Tuesday, Nevember 6, 1956. 
Be it remembered that the above-entitled cause came on for trial befors 
the Hone Thomas ©, Scalley, Judge, presiding, sitting in the D. C. Bram of the 
Criminal Division of this court, beginning at 1:46 o'cleck p.m 


3 (Whereupon counsel representing all parties approached the bench and 
conferred with the court, in a low tone of voice as follows:) 


ZAR EGE ESR EERE 
7 The Court. Before we start, now, is your testimony going to conform 
with the specific charges here? 
SRS CARE eee 
8 Mr. Moore. ‘We have no testimony that she is a known pickpecket, thief, 
burglar, or confidence operator. 

Mre Harris. I move to dismiss, your Honor, in view of tne statement 
by the Assistant’ Gorporation Counsel, which I submit is frank, and reveal~ 
ing. 

SHEE GHEE HEH 
12 The Court. I have ruled on tne matter. 

Mr. Hoore, if you want to amend it yeu can go down to the Corporation 
Counsel's office. We will take a recess for fifteen minutes, and then 
continue with the matters 
Mr. Moore. Thank you, your Honor. 

TEER HEHE HEHE 
1h (Whereupon at 2:15 o'clock pom. the court went into recess until 2:30 
e'clock p.m, at which time all parties again having reassembled in txe 
courtroom who were ,»resent at the time of tne beginming of the recess, 
the following proceedings were had.) 
» Moore. If your Honor Please, I would like to proceed with tae 


ele 








cc a a Ra Aa ES, aa a 
“ial “ | 
14 introduction of testimonyssecscccovess We are going to let the information 
stand the way it was drawn. 
FRREHEHBHHEE HEHEHE 
EVIDENCE ON BEHALF OF THE GOVERNMENT 
EDGAR L. BROOKINGS, JR. | 
DIRECT EXAMINATION 
% . 9 Let us begin again, sir. Will you state your name = assignment. 
A Edgar L., Brookings, Jr. | 
I am assigned to the Number Three Precinct, scsigned 


SSEREERHEESESB EOE SESS | 
Me to the WAZM«eccevcossece : 


Q My question was this: Did you have occasion to sbeebs the 

defendant on the sixth of June, 1956? : 
ERE BE RHIHEIHHEHEet 
17 A I said, yes, sir, or I intended to. I did. 

Q Will you tell the court the circumstances of your observation of 
her on that day, “r. Brookings? i 

A I saw the defendant talking with Dorothy Grey, in fifteen huncred 
block of -~- or rather at the intersection of Connecticut Avenue and L 
Street, Northweste : 

Q What did you do at the time? 

A And I pulled the wagon over to the curb. 

Q Yes? Proceed. | 

A And I talked to her. And I asked her, “Eleanor, what are you 
doing here?" 


Q What did she say? 


& She said she was not doing anything. She said she had just gotten 


out of jail a short time before that. | 
Re 2S een ELIOT IEEE 
I asked her <= 





(Interposinge) The defendant stated that? 
That is right. 

Proceeds 

And so I told her, "Well, come on and get in the back. We will have 


Q 
A 
Q 
A 
© lock you up again." | 
Q And what happened then? | 

A Oh, she got in the back of the wagon, and we drove off. 

Q Did you have any or have you had any conversations with her sinc? 

A 


SHER ESHER EOE : 
18 At the station, yes, I talked to her. I talked to her there. 
Mr, Harris. If your Honor please, I object to the question and 
and answer and move that they be stricken. | 


-~Ze 
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The Court. The objcetion 4s ov-rruled om the uwotion is denied, 
Proceed, 


.y “Ze CO", 


~ Continuc, plozse, 

4 At the station I wade an investisation sheet on rer, 

fi Yase 

A I telkad to her, She was complaining about her ulcers, that 
che was a sick woman, She said that she had been in jai] and had pulle’ 
one hundred and eighty days, and it made her upset, and everything. Shr 
thought that this arrest of her might upset her quite a bit, She seemed 
to be disturbed, 

Q Dis she say why she had been in jail? Did she tell you why 
she had been in jail ? 

A Well, she told me, yes, that she had been in jail for petit 


larcenye 
q Did she give you any explanation as to why she was on the strew: 
at the intersection of Connecticut Avenue and L Street, Northwest, at 


tha time that you came in contact with her? 


ROECSKKKEKKASEKSSKSSKSEES 


A None at all, except she told me that she was going to thé drug 


Q To the drug store? 

A Yes 

q Did she give you any proof or explanation or statement as to 
where she lived? 

A Well o— 

Q Did she live in that neighborhood? 

A No sire She lives cer on J Street, Northeast, 

SKEEKSEKSEKEKREKKKSRESS 

Q Did she tell you about that? Did she say where her address 
was, sir? 

A She told me that,she was living over on J Street, And when I 
made out the investigation sheet, why, she gave that as her address, 

Q How far is that address from where you pitked her up, wou ld 
you say? 

A No, it is pretty hard to estimate the distance, It is something 
like thirty or forty blocks, anyhow. 


. ad 3 = 











21 


23 





Q That is what I meant, You had no further conversation with her 
at the time? ! 
A No, sir, I did not, not that I recall, ! 
Q Now, did you have any other occasion to observe the defendant . 
Eleanor Harris, officer? | 
A Yes, sir, | 
C When 
A October 2nd, : 
Q All right. will you tell us what, if anything occurred on tha’. 
date, Just tell us about it, | 
9 6 Oe Be he he Me Me ae ah a a 1 
A At about 12:55 A.M., Tuesday, October 2, 1956, I observed her. 
Eleanor Harris, at the corner,—=. on the northeast northwest corner of 
Fifteenth and K Street. | 
She was talking to a manz at least I presumed she was talkinz 
to him, to the man, 
And as we approached, she turned and started to owalk away down 
Fifteenth Street, and when she got near the corner there we stopped her. 
I asked her if she was talking te the man, She said that the 
man had asked her something in Italian, ‘She did not know what he wanted, 
or anything, And she told him she did not know and kept going. 


RKEKKKEKEKSEKEK KS KHER 
Did you have any further conversation with her at that time? 
Yes, sir, ; | 
Tell us about its : 
I asked her what she was doing down there. 


what did she say? | 


> 20 > © F oO 


She said that she was going to Fourteenth and Bye Street to 
get a hamburger, : 

I asked her where she had been, : 

And then she said that she had come over from Fourteenth and T 
Street, that she had been up there, and had had a couple of drinks, and 


that she had come down there to get a hamburger, | 


G Did she make any further explanations or statements at that tin? 
A No, sir, | 

Q Did not? 

A No, sires 

Q 


As to her being in that area? 


e4e 








23 A Ne, sir. She did not, 
S Did you ask her — first, did you take her to the statien at 
that time, officer? 
A Yes, sir. 
Q “hat, if anything, eccurred there? 
A I charged her with vagrancy. 
CASEAERERE REE ERERERE 
2&4 Q Did you have a conversation with her at the station? 
A None at alt, 
CAREERS REERE RRR REE 
25 < Now, were there any other times since the sixth of June on 
which you observed the deferdant? 
A No, sir. 
CROSS—EXA.“INATION 
By ifr, Harris 
q Now, when you saw this young lady (pointing to the defendant) 
on the oca@asion of June sixth, you told ker to get into the wagon? Is 
that correct? 
A Yes, sir. 
q Did she? 
TIN IS na os aN a a NO Re OT ee 
C Did you take her to the precinct en that occasion? Did you texs 
the defendant? 
A Yes, sir, 
q Took her down to the precinct? 
A Right, 
q ‘hat did you charge her with? 
A ith investigation < — robbery, 
SESSSOESAERESE SSR EESE 
26 C In other words, there was no real charge that you locked her 
up for, bat merely because you hapoened to see her on the street? 
A I charged her with investigation, 
And subsequently, sir, you released her? 
I did release her? No. No, I did not release her, 
Who did? 
The detective released her, 
She was released? 


- |& F ODO F A 


Yes, 
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Q As a matter of fact, no charge was ever placed against her? 

A That is right, : 

C Now, on the occasion of October second, did you note on that 
occasion, first charge her with investigation? | 

A Noe : 

SEKERECEKKEKREKEKEKEE | 

Q You immediately charged her with vagrancy? Is that your 

statement? ! 


A I first charged her with disorderly conduct, | 


Q I see, | 
A And then the charge was continued and changed mt the charge 
was changed to vagrancy. : 
q Who changed the charge from disorderly conduct to vagrancy, 
officer? | 
A I changed the charge, when I looked over the file and found 
we had enough observations on her, : 
q Now, when you say you changed tie charge. you uct changed 7.» 
the station book? | 
A Station book? Right. ? 
Right, You changed it on the station book, no doubt about tos... 
A I changed it on the station book, sir. : 
CHK KEE H 
JAMES B, KENNEDY 
DIRECT EXALINATION 


q Do you recognize the defendant here? 

A Yes, That is Eleanor Harris. 

Q When was that, sir, that you observed her? 

A On the twenty-fourth of August of this year, 

G Wil you relate to the court, please, what the 


SRECKRKEREKAEERKERESESER 

circumstances were, and what you saw and what was said? | 

A Well, about 12:05 A.M. on the morning of August 24th of this 
year, I was driving, or rather, riding in a cruiser in the sixteen 
hundred block of L Street, Northwest. : 

Q Yes, | 

A I observed the defendant a-proach a white =n in the widdi: .f 
the block, and when she saw the car she walked away, and walked toward 


Sixteenth Street, 
am 6 me 


29 


Q what did you do? 
A We drove up beside her ar called her over to the car, 

Then I asked her what she was doing in this area? Pardon me, 
before she was asked that question we had a preliminary conversatior 
during which the question was asked her as to whether or not she had 2 
conversation with a man. 

q What did she say as to that? 
A She said, "He stopped me and askec me how to get to the 
Mayflower Hotel,” 
And so I asked her what she was doing out there, 
Q shat did she reply? 
A She said that she had gone to the ~— 

The Court, (Interposing). ‘shat was that? 

The sitness, (Continuing,) she said, “he stoppec me and asked. 
me how to get to the Mayflower Hotel," 

SRERKREEK EHS KEKE ae 
q Flease continue, 
A So I asked her what she was do.rg there; She saic she hai fui. 
— she was just walking around, 

I asked her had she been up to exything. And she said, "No 
indeed," She said, "Now you know I didn‘t do anything, I don't do anyth= 1; 
over here in number three," 

So, we placed her umer arrest and took her over to Number Thr 3 
Precinct, amd takked to her, and later released her, 

a Did you have any other conversation with her at that time, Offi-... 
Kennedy? 
A I talked to her about certain complaints we had had in that area. 

That would be about all of my conversation with her, 

Q Did you have occasion to observe her on any date after that, 
Officer Kennedy? 

A No, I have not, 

Q And prior to that date; that 4s to say, prior to the date of 


June 6, 19567 
A Prior to the sixth of June, or the date I habe just testified t: _ 


no, I have not. 

Q Was this one date the only time that you have seen or talked to 
her, Eleanor Narris? 

A That is right. 





31 By the Court. 
32 Q Did you ever have any discussion with her abeut her employment? 
Nos : 
TEGREHHHHR EHH HHH HRHE 
WALTER T. BEHE | 
DIRECT EXAMINATION 
TEESE ESB IHERB HRS HHEE EHR HEHE 
3k Q Will you relate to the court the circumstances, please, sir, of 
your seeing the defendant, Eleanor Harris? | 
Ae Your Hosur, abcut eleven fifty-five pem. on the twenty-fourth 
of August I observed the defendant, Eleanor Harris, at the corner of 
Fifteenth and K Street, Northwest. | 
Q What happened? 
A I called her over to my automobllecerve-ccccccvccccevecocecsococcs 
H 
Q Please continue with your answer, Officer Behe. 


A I called her over to my automobile. I asked her 
35 what she was doing in that area, and why she was there. | 

She said that she had just gone to the drug store, 

I asked her what she had purchased there | 

She said that she had purchased some Kotex, : 

I said, I told her, ~~ "You mean to tell me you Live way over 
on J Street, and you actually came all the way down here to the drug store 
to buy a package of Kotex?" : 

And she said, "Well, it iss,.ecqee"and she kind of sxiled, and 
that was all there was to that.. : 

I asked her about whether she was taking dope. : 

She said, "No, you have got me mixed up with Mary Williams," 

Then, I proceeded to Number Three Precinct and made cat's 
vagrancy card on her, : 

Q Did you have any conversation with her at the precinct? 
Nos 
You did not talk to her at the precinct? | 
Noe I did not take her to the precinct. | 
Oh, you did not take her to the precinct? 


No, sire 


oD Fr O F- O 


Did you have any further conversation with her? 
28— 





35 


36 


A I told her I did not like the idea of her being out there doing 
that business, amd for her to stay away, I told her to stay out of Pre- 
cinct Number Three, 

ee ee ee ee OK Oh 

Q Have you had occasion to observe at any time subsequent to t..ct 
date; have you seen her since the twenty-fourth of August? 

A No, I have not, 

Q Did you see at any time before the sixth of June and the twenty | 
fourth of August? 

A No, I did not, 

% Did she state to you anything about her employment, and whether 
or not she had any employment? 

A I asked her if she was workings 

q What did she say? 

A And she said no, 

q Did she say that she had been working? Or did she say anything 
further? 

A My partner said something to her, but I cannot testify to what 


my partner said, 
CROSS EXAMINATION 
Q Didn't she have a package in her hand, Officer Behe? 
A Yes. She had a package in her hand, 
Q Did you examine to see whether it was Kotex or not? 
A No. 
Q It was Tampax instead of Kotex, wasn't 1t? 


PEREKEKREAEKSEEASERERESE 

A I dontt know the difference 

q The package size, sir, would be some indication, What was 
the size of the package? 

A It was a small package, It did not look like one of those big 
boxes. 

Q Are you familiar with the size of a Tampax package? 

A I am familiar with Kotex, I have gone to the store and bought 
them, but not Tampax, 

q Did you know, sir, that Tampax is used for the same purpose, 
only it is a different shape, and it is smaller, and more compact? 

A That is right, I suppose, 

Q When you saw this defendant she was walking, wasn't she? 

- 9- 











Q what? 
. WR Be Ge ah oe a aa a a a a ee 
A She was standing at Fifteenth and K Street, Northwest. 
Q And she had been talking or had she been walking, what had she 
been doing? : 
A She was, well, she walked when I called Nemioweaieonthe Cars 
She walked over to me, 

Mr, Moores That is all, 

That will be the government's case, your Honor. If the court 
please, excuse me, TI am sorry, your Honor. : 

As far as the record of the defendant is concerned, that is a 
problems | 

Counsel may be willing to etipulate to a particular part of the 
record, otherwise counsel may require me to get a certified copy of the 
record of convictions. | 

The Court. | Show counsel the record at this tines 

(shereupon Mr. Moore handed to Mr, Harris the record 
referred to.) | 

Mr, Harris, Your Honor, I have locked at that record, 

That record shows something that really is not the 

eM OR ME Whe abe eH ea aa BOR : 
fact. That is, with referecne to the eighteenth of Novestber: 19556 
The Court, What 4s At? : 

Ur, Harris, About that time, this defendant entered a plea of 
taking property without right. And insofar as I know and insofar as the 
record discloses this defendant has never been convicted of robbery, 
pickpocket, larceny amd so forth, as set forth in Section ONCe 

The Court, What does that record purport to show as to prior 
convictions, coming within the allegations here in the statute or in the 
4nformations such as, pickpocket, thief, burglar, confidence operator, 
and so forth? As more fully set forth, that is, in the statutes which we 
have here? | 

Mr, Harris, Your Honor, I guess that statenent that it fits 
within the one item there; namely, "thief", that is the particular part 
of the record that is in question, : 


The Court, All right. Now, the question is, you have a certain 


record here and you object to the record, do you? | 
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Mr, Harris, As is, ese 


The Court. All right. «e will continue the case amd get 2 
certified copy of the record, 

lir, Harris, No. I am prepared to make a stipulation, I am 
sure, your Honor, uae 4f we send downstairs that they have the papers 
downstairs which will bear out my contention, 

SHERKHKKERKKEKSEKREKSKAERE 

The Court. On the entire record? 

Mr, Harris, : The entire record is not germane, Your Honor, I 
am sure counsel for the government will concede that that is the only 
possible related item in there; namely, thief, 

This defendant was once charged with crime and entered a plea 
of taking property without right on a date subsequent thereto, In fact, 
I believe that the paper will show it clearly, and, if your Honor please, 
the papei must be downstairs, JI think it will support that statement of 
mine clearly. Without stipulation I do not think there will be any need 
for any continuance in order to secure certified papers, The whole thing 
does not merit that much delay. 

The Court. What do you have to say to that? 

Mr, Moore, That appears to be the only conviction that would 
fall under the category of a thief, your Honor, 

Mr. Harris, Ido not believe that falls within the category 
of a thief; that is to say, taking property without right, 

Mr. Moore, I say that it does, 

The Court, ‘what was the specific offense? 

Mr, Harris, Taking property without right. 

The Court, Does that come under the general category of a 


Mr, Harrisg Taking property without right does not 


SORORERERRERE EERE EEE 
necessarily involve larceny, if your Honor please, 

Mr, Harris, I will stipulate that this defendant on or about 
November fifteenth, or some date subsequent thereto; that is to say, 
November fifteenth, 1955, did enter a plea of guilty to the offense of 
taking property without right. 

The Court. I asked you this before: Are there any other offsn: 
in the record, in her criminal record, which would come under this parti- 


cular allegation or allegations in your opinion? 
elle 
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Mr, Harris, There appears to be no convictions in the record, 

I have before me, if your Honor Please, the entire : 
SRECSKEKESAAKKARKASEESE 
record, I have not been able to check beyond this, 

Mr. Moore, I have not been able to ascertain, ag your Honor 
please, beyond this particular document here, but so far as I know this 
4s the entire record, That is correct, there appears to he-no convictions 
or conviction in the record that we have before us, if this is the 
entire record, | 

Mr. Hareies I will be glad to read the entire record into the 
record of the court here, if it be desired. I do not think it 4s 
material, : 

The Court. We have together with that the fact that the wit 
ness testified that the defendant stated to him that she had just pulled 
one hundred and eighty days, I believe that was the expression; what 
is that for? : 

Mr, Harris, That was for taking property without right, 

Mr. Moore, Here she is charged with robbery, picke 

ee ae ae We a ah a ea he ee a | 
pocket, one hurxired and eighty days, These others do not appear to bear 
upon the situation, 7 

The Court, What is that charge? | 

Mr, Moore. On the record, the offense reads, "robbery (pick 
pocket)" and, of course, the testimony of the officer as to the one hun- 
dred amd eighty days indicates the disposition that was had in this 
particular matter, | 

The Court, And you call that "taking property without right?® 

Mr, Harris, I am stipulating that she plead guilty to an 
information charging “taking property without right" and the paper will] 
be domstairs, : 

SORRESESEEREERSEEREERERSD | 

The Court. All right. Let us proceed, 


SESSEESKAEKSKARE SSSA SES 


Let the record show that you stipulate that that is a certain offanse es 
therein indicated, and let us go ahead. | : 
Mr. Harris, She plead guilty to taking property without eon oie 
Mr. Moore, what? i i 


Mr. Harris, That she plead guilty to taking property without 








Mr. Moore, That is the government's case, if your Honor 


please, 


| 
The Court, All right. Let us proceed, 


Mr, Harriss 
SRESCKEKSEEKEKRKEREERE 

I submit that with the evidence which has been introduced here 
by the government, to which I have refered in my argument on these 
several grounds, these three or four things that are requisite to be 
proved in this case have not in fact been established under section one, 
the section under which she is being charged, and I call your Honor’s 
attention again to the requirements of the statute not having been met 
here, and submit that my motion to dismiss should be granted at this 
time. 

The Court. Thank you, 

The court will overrule your motion, 


EVIDENCE ON BEHALF OF THE DEFENDANT 


JOHN MATTHEW BLAIR 
SKK SERSEKKSAKE HHT SE RE SS 
DIRECT EXAMINATION 
Will you give us your full name and address, Mr. Blair? 
John Matthew Blair, I lives at 3813 Jay Street, N. Ee 
Who lives with you there at that address, sir? 
Mrs, Harris, Mrs, Eleanor Harris, and her mother, and —— 
Where are you employed? 
DAstrict Theater, sir, 
In what capacity? 
As a projectionist, 
What is your salary? 
$85 per week. 
How long have you lived with the defendant? 
I have lived «~ we have lived together since May, 
Of what year, sir? 
May of this year. 1956, 
And do you support this defendant? 


> © FP © F&F © > © FF D0 FP © PF 0 PY BO 


Yes, sir. Idoo™ 
~ Meare “at LZ. Saale aD arora Oongs iwc 8 Waele 


~ he 
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- © FF © PF © 


to, 


How long have you supported her? 
SROCEKHKEKEAESESE KSEE 
Since we have been together, 
Mr. Harris, No further questions. 
CROSS.~EXAMINATION 
By Mr. Moores 
Are you the defendant's husband? 


! 
| 
| 


| 


No, I am not her husband, We live together common lawe 


How long have you been living with her ? 
Since May. 
May of this year. 
Yes, sir, 
Mee WR be he ie ae a pe a ee a a ee 

By the Court. 
You are not married to her? 
Nos 


You have been living with her since May, Is that correct? 


That is correct, 


| 


Do you know that she was, in this period that) you have tesified 


She told me about that, Yes, sir. 


perspn that had served a jail sentence of a hundred and eighty days? 


That was after you started living with her, or before? 


Well, I knew that she had been in some trouble, 


That was after you started living with her? 


In April, she told me that she had been in some trouble, 


That was before or after you started living with her? 


In April, she told me that she had been in some trouble, sir, 


And did she, after she had served out her jail 


SESCLSSSEKERKHKKSEHSSSESE 


come back and start living with you again? 


That was before, your Honor. 


Mr. Harris, I might say that she wes released in April 


The Court, Thank you, sir. That is all. 


Mr. Harris, That is the defendant's case, your Honor. 


The Court, Anything further? 
Mr. Harris, Yes, your Honors 


Also, under section one, it is necessary for 
~14 


the goverment to 








prove, when the defendant is charged under section one, that she has 
no lawful income derived from a lawful source, 

And surely, in view of the testimony that she is lawfully 
supported by this man, who earns his living from a lawful source, 
certainly that would take the entire case out of this particular 


section one, because it is necessary for the government to prove that. 


your Honor, and since we have completed our case, I will now renew, 
with the court's leave, all of the reasons and things that I have urged 
heretofore, 

The Court. All right. The court finds her guilty, 

Let me see her record, 

Is there anything you want to say in her behalf, Mr, Harris, 
before I sentence her? 

Mr, Harris, The only thing I can say is that this young man. 
Mr, Blair, paid me my fee, and he made the same representations to me, 
your Honor, as he made on the stamd there, and I certainly believe hin. 

The Court. I am going to sentence her to a period of ninety 


days, and $300 ar suinety days. 
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INFORMATION | 


IN THE MUNICIPAL COURT FOR THE DISTRICT OF COLUMBIA 
Criminal Division : 

District of Columbia, ss: | 
Chester H. Gray, Bequire, Corporation Counsel By 


| 


i 
! 





Assistant Corporation Counsel, who for the District of Colunbia prosecute 
in this behalf in his proper person, comes here into Court, and causes 
the Court to be informed, and complains that : 

ELEANOR HARRIS | 
late of the District of Columbia aforesaid, on the 6th day of June in the 
year A.D, nineteen hundred and fifty-_6_ in the District of Columbia 
aforesaid, and on 16th and K Street, Newphwest was then and there, and 
has been since that day and still is a vagrant, to wits a person known 
to be a pickpocket, thief, burglar, confidence operator and felon either 
ty his own confession or by his having been convicted in the District of 
Columbia or elsewhere of any said offenses, and having no lawful emp= 
loyment and having no lawful means of support realized trom a lawful 
occupation or source, amd not giving a good account of bimself when found 
loitering around in any park, highway, public building and other public 
place, store, shop, amd reservation, and at any public ‘gathering or 
assembly, i 
Contrary to and in violation of an Act of Congress, Police Regulation in 
such case made and provided, and constituting a law of | the District of 
Columbia, : 


Corporation, Counsel 
Personally appeared E, L, Brookins this 2ni day of October, AsDey 1956, 
and made oath before me that the facts set forth in the foregoing infor 
mation are true, and those stated upon information received he believes 


to be true, 


i 
| 


Assistant Corporation Couns’ 1 
in and for the District of 
Columbia 
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STATEMENT OF QUESTIONS PRESENTED 


i 


| 

Is a defendant a "Known Thief" within the purview of section one of 
the D. C. Vagrancy Law (22-3302 (1) D. C. Code, 1951 ed.), 10 has never 
been convicted of a flony, larceny or of any offense mentioned in the 
statute, but who has been convicted of "Taking Property Kathout Right" 
(22-1211 D. Cy Code), and against whom an officer testifies that defen- 
dant stated that she had been in jail for petit larceny although referr- 
ing to the very self-same conviction of taking property without right? 


I, 


Where a defendant on trial for violation of section aoe of the D, C, 
Vagrancy Law (22.3302 (1) D. C. Cede, to prove lawful means of support 
derived from a lawful source, produces a credible witness whose testimony 
is in no wise impeached who testifies that he supported defendant and 
whose income is ample for that purpose, does the fact that ats witness 
also testifies, "No, I am not her husbend, we live together common-law", 
justify the conclusion that defendant had.no lawful means of support 
derived from a lawful source? 3 


ZNDEX 


JURISDICTIONAL STPTEMENT ci ccccccccccccccccocccccccccscccccece 
STATEMENT OF THE CASE ecccccccccccccccccccvecccecececccccccsons 
STATUTE INVOLVED wccccccccccccccacccccvccccccceveccccsecccesoes 
SUMMARY OF ARGUMENT sccccccccccccccccecccecececesecesececeseoee 
ARGUMENT : 


I, A Conviction For Taking Property Without Right Does 
' Not Remder One A "Known Thief" Under Section One Of 
The Vagrancy Law YO RETITITT TTT rid) 


It. Appellant's Prima Facie Proof Of Lawful Means Of 
Support From A Lawful Source Sustained Her Burden 
Such That Her Conviction Was Wrongful Coeecececsesooes 


CONCLUSION SSCSHSHSSSHSSHSSOSSHSHSCHSSSSSSHSSHSSHSOSSHSSHSSSHOSSSSOHSHSSEESS 


TABLES OF CASES 


Ackerson v. United States, 185 Fi2d. 485 ccccccccsvcccccecovese 
Great American Indemnity Coe v. Yoder, (Mun. Ct. of App. De Co 

No. 1937 dec. 4/30/57.. 
Hite v. United States, 168 F.2d, O73 wecccccccecevecesoeecoseoe 
Morissette v. United States, 342 U.S. 246,271;96 Led.288 cccce 
Robinson v. Keyser, 22N.H.323 coccce-ccccececccvecescesseseccees 
Ryan v. United States, 26: ‘App. D.C.74 SOSOS SL OLETOLELOSOOSOOOSS 
United States v. Cohen, 3 cir, 274 F,596,597 Cceccccccceveccoce 
United States v. Kemble, 197 F.2d, 316 00000000 S00 0COOOSOSOSEOEOE 
United States v. Trinder, 1F, Supp. 659 Sceccccoceeovecevesees 


OTHER REPSSENCES 


62 Corpus JUTLS 913 cccccccccevccccccccecocsccssacececseeorcevece 
Sutherland: Statutory Construction 3rd ed.(Horack) _ 
Vol. 2, page n8 SCHSCSHSEOOSOCO LEASE SESS 
United States House Reports Vol. 4, Serial Ne. 3720 
(55th Congress, 2rd Session secccecedsovccooese 


United States Senate Reports Vol, 6, Serial No. 3625 
(55th Congress, 2rd Session cecccccccececccece 


ESSEEEER &F 








IN THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 


Sleapor R, Harris ~ 
Appellant * 
vs. 4 NO. 13,922 | 
District of Columbia ~- 
Appellee ~ 


Appeal.:From The Municipal Court of | 
Appeals For The District of Columbia | 


BRISF FOR APPELLANT 


JURISDICTIONAL STATEMENT ! 

This is an appeal from a judgment of the Municipal Court of Appesils 
for The District of Columbia in a criminal case entered lay 27, 1957 (R76) 
Upon petition for allowance of appeal pursuant to the Rules Br this Court 
Governing Review of Cases from the Municipal Court of Appeals for The District 
of Columbia, this Court allowed an appeal by order dated August 2, 19576 

The jurisdiction of this Court is invoked under Title 11, Section 773 
De Ce Code (1951 eds) | 


STATEMENT OF THE CASE | 
On October 2, 1956, a one-count information was filed in the Municipal 
Court charging appellant with a violation of 22-3302 (1) D. C. Code comnonly 
known as, “Section One of the Vagrancy Law.” (Appx,16) (R65) The information. 
following the language of the statube, in substance, alleged that appellant on 
June 6, 1956 and thereafter, on 16th and K Streets, N. We, in the District of 
Columbia, was a person: (1) known to be a thief, felon, ote: (2) having no 
lawful means of support; (3) not giving a good account of himself, when (4) 
found loitefitig 4n & publid places At the trial before a Judge without a Jury 
on November 6; 1956 appellant was fotind guilty and seritéééed to inprisonent 
for 90 days dtd a find of $300.00 or 90 days additional thet eoment. (Appx 1+) 
(R167) Froid this convittion appellant prosecuted af appea?. to the Mmicipe1 
Gort of Appealst ‘In an opinion rendered May 27, 1957 that Court affirmed che 
Conviction. (R.75) This Court slowed an appeal from the juiguent of Mantedpa? 
Court of Appeals upon appellant's petition for allowance of an appeal by orcer 
dated August 2, 1957. 


ele 


At the beginning of the trial, in response to the Court's question, the 
prosecutor stated, "We have no testimony that she is a known pickpocket, thief, 
burglar, or confidence operator." (Appx,1) £R.8) Despite this announcement 
the government elected to proceed with the case over appellants objection. 

The evidence adduced by the government is briefly summarized as follows: 

Officer Brookings testified that he saw appellant June 6, 1956 on 5 
street corner talking to another woman; that appellant, in response to his 
inquiry, stated that she was not doing anything and that she had just gotten 
out of jail. (Appx.2) (R17); that he told her, "We will have to lock you up 
again® and took her to the station house. Brookings charged appellant with 
"Investigation"; she was later released without any formal charge being placed 
against her. (Appx.5) Brookings testified that at the station house appellant 
told him she had been in jail for petit larceny. Four months later Brookings 


saw appellant on October 2, 1956 talking to a man and when she walked away he 
and his partner "Stopped Her." (Appx.4) (R22) Appellant told Brookings that 
the man had asked her something in Italian that she did not understand and that 


she kept going; that she had come over from 14th and T Streets and that she 

was going to 14th and Eve Streets to get a hamburger, (Appx.4) (R.23) Brooking: 
arrested appellant and charged her with "Disorderly Conduct" (Appx.5) (R27) 
although there was no basis for such a charge. At the station house Brookins 
later changed the charge on the station book from "Disorderly Conduct" to 
"Vagrancy". He made this change not because appellant was to him a known « e° 
but because, "I changed the charge when I looked over the file and found te 

had enough observations on her." (Appx.6) (R.27) There was no testimony that 
appellant was arrested because she was a known thief, 

Officer Kennedy testified that he saw appellant approach a man and wall 
away on August 24, 1956. Appellant told him that she was "just walking around" 
and that she did not do anything in Number 3 Precinct (Appx.7) (R230) Kennedy 
arrested appellant, took her to number 3 precinct, questioned her amd released 
her without placing any charge against her. (Appx.7) (R.30) 

The third and last witness for the government, Officer Behe testified 
that he observed appellant on August 24, 1956, called her over to his automobile 
and upon inquiry, appellant stated that she had been to a drug store to get a 
package of "KOTEX", Appellant had a package in her hand, (Appx.9) (R36) 

Behe told appellant to "stay out of precinct number three." (Appx.9) (R25: 
Behe did not arrest appellant. The government produced no testimony other 
than that summarized above, 





Appellant's counsel stipulated that on or about November 15, 1955 
appellant had entered a plea of guilty to the offense of “Taking Property 
Without Right" in the Municipal Court for the District of Columbia; (Appx,12,22 
(R,41-45) This plea resulted in appellant being imprisoned for 180 days e777 
was obviously the matter referred to when Officer Brockings testified that 
appellant told him she had been in jail for 180 days for petit larceny, The 
criminal record of appellant, as such was not introduced into evidence, Appe~ 
lant's motion for judgment of acquittal at the close of the governnent's cas 
was denied. (Appxel3) (R57) : 

Appellant's only witness was John Blair who testified that he had lived 
at 3613 Jay Street with appellant Am! her mother since May, 1956 and that he 
had supported appellant since that time; thet he was enployed as a projection 
ist by District Theaters at a salary of $85.00 per week . (Appx.13) (R. 58) 

On cross-examination Elair testified , "No, I am not her husxi, We live 
together common law." (Appx.i4; (R.59) The testimony of John Blair was in no 
wise impeached, Appellant's motion for judgment of acquittal at the close of 
all the evidence was denied. (Appx. 15) (R:61) : 

Upon appeal.to the Municipal Court of Appeals appellant urged the pro- 
position that her conviction wes wrongfl by reason of the fact $hat a convic. 
tion of "Taking Property ‘iithout Right" does not render one a "known thief" 
under section one of the vagrancy law, In its opinion Mandedpal Court of 
Appeals held, "The preswmption of a general criminal intent in the initial 
taking is sufficient, we think, to bring one within the scope of the term 
"thief" as used in the Vagrancy statue, "Thief* in that Matcts is used 
generically and may be defined as one who takes the property of another without 
the knowledge or consent of the latter," ! 

Appellant urged that her conviction was wrongful because she had infaci 
proved lawful means of support. ‘The iiunicipel Court of Appeals held in this 
regard, : 

"Appellant's evidence consisted of a withess who testifed he supported 
her, He stated, 'No I am not her husband, We live together common law.* We 
feel that on this phase of the case the Court was justified in concluding that 
appellant had "no lawful means of support realized fron a lawful occupation 
or source,” 


Municipal Court of Appeals affirmed appellant's conviction, 


“Sie | 








STATUTE INVOLVED 

22-3302 (1) D. C, Code (1951 ed.), commonly known as “Section One of 
the D. C, Vagrancy Law, in pertinent part, provides as follows: 

"The following classes of persons shall be deemed vagrants in tie 
District of Columbia: 

(1) Any person known to be a pickpocket, thief, burglar, 

confidence operator, or felon, either ty his am confe. 

ssion or ty his having been convicted in the District of 

Golumhia or elsewhere of any one of such offenses or of 

any felony, and having no lawful means of support realized 

from a lawful occupation or source, and not giving a good 


account of himself when found loitering around in any park, 


highway, public building, or other public place, store, 
shop, or reservation, or at any public gathering or assembly." 


SUMMARY OF ARGUMENT 


I. 

Appellant's conviction of taking property without right in violation of 
22-1211 D. C. Code, did not render her "a known thief" within the purview of 
section one of the Vagrancy Law (22-3302 (1) D. C. Code), The Taking Proper- 
ty Without Right Statute was orignally enacted in 1898, (30 Stat> 724; ch. 
638 approved July 8, 1898), The statute was enacted because there was then 
a need for a law punishing the taking and using of another's property with- 
out an intent to deprive the owner permanently of his property. The statute 
was, therefore, not designed by Congress to punish larceny or thieves so 
that one convicted thereunder is not a thief, In order to be guilty of lar- 
ceny one must have had a specific intent to steal. Since the Congressional 
intent in the enactment of the statute is clear, one convicted of Taking 


Property Without Hight is not guilty of larceny and is not a thief, 


Im, 

Appellant's witness who testified that he supported her was not in- 
peached, The fact that he also testified, "No, I am not her husband, We live 
together common-law" was not a sufficient basis upon which to base a con- 
clusion that appellant's support was derived from an unlawful source, Appei- 
lant was only required to prove a prima facie case of lawful support and 
this she did. The government did not disprove her prima facie case and ch- 


was entitled to an acquittal, 








ARGUMENT 


A CCNVICTION FOR TAKING PROPsATY WITHOLT RIGHT | 
DCES NOT RENDIR ONE A "KNOWN THIEF" 
UNDER SECTICN ONS CF THE VAGR“NCY LAW. 

Appellant was convicted of a violation of 22-3302 (1) D. Ce Code (1951 
ed. Supp. V) commonly known as “section one of the D. C. Vagrency Law. 

This statute condemns as a vagrant a person, “known to be a pickpocket, 
thief, burglar, confidence operator, or felon, either by his own confession 
or ty his having been convicted in the District of Columbia or elsewhere of 
any one of such offenses or of any felony, and having no lawful means of 
support realized from a lawful occupation or source, and not avtneks good 
account of himself when found loitering around (in any public place)". 

At the very beginning of appellant's trial the eeseecutes frankly 
admitted that he had no testimony that appellant was a known thief, etc., 
(Appx, 1) the Court granted the government leave to amend the information 
amd tock a recess for that purpose but the government elected to proceed 
upon the information as drawn. (Appx, 1; 2). i 

During the trial the government produced three police officers as wit 
nesses, One of these officers testified that he had arrested appellant and 
charged her with "Investigation" on June 6, 1956, and that thereafter she 
was released without any real charge having been placed against her, This 
officer, Brookings gave no testimony as to any legal tasis of the arrest, 
Officer Brookings test‘iied that appellant stated to hin that, “she had just 
gotten out of jail a short time before that." (Appx. 2), Brookings further 
testified that the appellant told him at the station house that she had been 
in jail for petit larceny. (Appx. 3). This was on June 6, 1956, while 
appellant was in custody as a result of an obviously illegal arrest. Officer 
Brookings testified that appellant told him she had just gotten out of pil 
a short time before June 6, 1956, Now, according to the criminal record of 
appellant (which was not introduced into evidence), on Novenber 18, 1955, 
appellant was sentenced to imprisonment for a period of 180 devs for the 
offense of taking property without right in the Municipal Court for the 
District of Columbia, (Appx. 10-12), Appellant's counsel stipulated that 
on November 15,-1955, or some date subsequent thereto appellant entered a 
plea of guilty to the offense of taking property without right. (Appx. 11). 


~5- 


It 4s the fact that her term of imprisonment of 180 days from November 18, 
1956, would have expired May 27, 1956, assuming that she had no time off for 
“gcod behavior". If she had received time off for good behavior her sentence 
would have expired approximately 30 days before May 27, 1956. In any even, 
on June 6, 1956, appellant had been released from incarceration for the 
offense of taking property without right for only a short time. 

It is plain, therefore, that the offense that appellant had reference 
to and the offense officer Brookings testified concerning was in truth and 
in fact not petit larceny but taking property without right. There is no 
question but that the only offense of which appellant had been convicted 
which had some meaning in this case was the offense of taking property with- 
out right. As aforesaid, the criminal record of appellant, although dis- 
cussed at length by the Court and both counsel, was not introduced into 
evidence. The only evidence of a conviction of appellant relied upon by the 
government was the stipulation of defense counsel that appellant had entered 
a plea of guilty to the offense of taking property without right. (Appx. 11). 

It is significant also that on October 2, 1956, officer Brookings 
arrested appellant and charged her with the offense of "Disorderly Conduct" 
although his testimory ‘s entirely devoid of amy reason fer such a charge. 
(Appx. 6), After having arrested appellant ard after having charged her with 
the offense of "Disormerly Conduct", Brockite: changed the charge on the book 
from “Disorderly Coixtuct™ to "Vagrancy". Srockxngs saic that he chenzged the 
charge not becaus? aprellant was to him a known thief but, because when he 
looked over the file he found that, ").WE HAD ENOUGH COCS.VATIONS ON Hs". 
{Appx. 6). This was a most curious state of affairs when it is considered 
that a number of cbservations is not necessary to pvrove a case wicer section 
one of the vagrancy law while it is generally accepted as trve that more than 
one “observation” is necessary under section eight (8) of the vagrancy law, 
The simple question for this Court to decide is whether or not appellant's 
conviction of Taking Property Without Kight rendered her 2 known "thief" 
within the purview and meaning of section one of the Vagrancy Law, 22-3302 
(1) D. C. Code as amended, 

Appellant submits to this Court the proposition that the legislative 
history of the "Taking Property Without Right® statute indicates very cl<--. 


that Congress did not intend to brand as a "thief" one convicted thereunder 
o : 


6. 





The present "Taking Property Without Right" statute, 22-2211 D. C. Code 


reads as follows: 


thalktalinetarskcarryinelaeicekeekeroperteiet tan 

other in the District of Columbia without right to do so 

shall be a riisdemeanor, punishable ty a fine not to exceed 

one hundred dollars, or imprisonment for a term not to 

exceed six months, or both. (Apr. 21, 1906, 34 Stat. 127, 

ch, 1647.) | 

Prior to 1898, there was no Taking Property Nithout Kaght statute in 

the District of Columbia, At that time, of course, the predecessors of the 
present Grand Larceny and Petit Larceny statutes were in foree in the Dis- 
trict. Officials of the District of Columbia realized that there was then 
4n force no law in the District to punish the taking and using of the 
property of another without an intention of permanently appropriating the 
same, apparently sponsored, fostered or procured the enactment of the first 
Taking Property Without Right statue for the District, It appears also that 
Judge I, G, Kimball of the Police Court for the District actually drafted 
the bill and that S. T. Thomas, the Attorney for the District of Columbia 
and the District Commissioners Jdfned! with Judge Kimball in his efforts to 
have a law enacted for the purpose of punishing persons who took and used 
another's property with intention to deprive the owner permariently of his 
property. The seport cf the chairman of the District Const ttee, favoring 
the passage of the bill 4s found in 0, S, House Reports Volume 4; Serial 
Number 3720 and is as follows: | 


Fr 


Report No. 1050 
PRESEXVATION OF TH® PUBLIC PEACE, ETC, IN THE DISTRICT OF CCLUMBIA 
April 12, 189€ ~ Refexred To The House Calendar and Ordered To Be Printed. 
MR JENKINS, From The Committee On The District Of . 
Columbia, Sutmitted The Following: | 
RE POR T 
(To Accompany H, R, 8063) 
The Committee on the District of Columbia et very 
carefully and lengthily considered House bill No. 8063, 


and report the same beck with amendments, with the recon- 
mendation that when so amended the same do pass. | 


see eeeaeee OB OB SD 
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This dill was prepared by the officers of the Dis— 
trict of Columbia, the police judge of the District, and 
the prosecuting officers of the District favor the passage 
of the same, They all insist that the legislation is 
necessary for the preservation of the public peace and the 


Je 


good order of the District of Columbia. The following 
correspondence is respectfully submitted as part of 
this report: 


POLICE COURT OF THS DISTRICT OF COLUMBIA 
Washington, D, C,, February 15, 1898 


MY DEAR JUDGS: There is no law in the District of 
Columbia to punish the unlawful taking and using of the 
property of another where there is no intention of per- 
manently appropriating it. The most usual form of this 
offense is the taking of horses and carriages left 
temporarily hy their owners, and after using them as 
long as desired, abandoning them on the street. Not a 
week passes without more or less complaints of this 
character, 


I have drawn and inclose a section to be added to 
the till I sent you on the 12th instant amending the 
peace and order act to punish this offense, 


Very Respectfully, 


I, G. KIMBALL 

(Judge, Police Court 

District of Columbia) 
HON, Je Je JENKINS, M. C. 


CFFICS OF THE ATTORNEY DISTRICT OF COLUMBIA 
Washington, March 5, 1898 


DEAR JUDGE: I quite agree in the propriety of your bill 
before Congress providing punishment for the taking and 
carrying away of the property of another without right 
to do so, I think such en offense as this should be 
deemed a misdemeanor punishable ty a fine not exceeding, 
say $40, The importance of such legislation is illus- 
trated very well by the practice which has grown very 
largely of late of people wrongfully taking possession 
of bicycles, horses, etc., left standing on the street, 
I trust the measure will meet the favorable consideration 
of Congress. 


S. Te THOMAS 
Attorney; District of ~o 
Columbia 


HON, I. G. KIMBALL, 24. 
Judge, Police Court, District of Columbia 


GY, _S. HOUSE REPORTS Vole 4, Serial Nos 7720) 


The favorable report of the Senate District Com 
mittee on the bill is found in U. S. Senate Reports 
Vol. 6, Serial Number 3625 and is as follows: 








55th CONGRESS REPORT 
2nd SESSION SENATE No. 97% 


PRESE=VATION OF THE PUBLIC PEACE, ETC., 
IN THE DISTRICT OF COLUMBIA 


April 27, 1898 — Ordered To Be Printed 
MR PRITCHARD, From the Committee on the District of | 
Columbia submitted the following: ! 
SE I i oe 
(To Accompany H, R, 8063) 

The Committee on the District of Columbia, to | 
whom, was referred the bill (H, R, 8063) to amend an 
act for the preservation of the public peace and pro+ 
tection of property in the District of Columbia | 
approved July 29, 1892, make a favorable report Epon 
the same. 

This bill is identical with senate bill 3696, shah 
was reported favorably by this committee, The dill . 
was prepared by one of the judges of the police court 
of the District of Columbia, and has the indorsement 


of the attorney for the District of Columbia, and of 
the District Commissioner, 


In this instance there is no need for the employment of rules of con- 
struction for the ascertainment of the intent of Congress in the enactment 
of the statute here in question since the Committee Reports clearly state 
the purpose of the enactment of the statute. The statute was approved 
July 8, 1898, providing for a maximum penalty of a fine of $40.00 as sug- 
gested by S. T. Thomas, the then Attorney for the District of eae In 
1901, the statute was amended by increasing the penalty in the Act of 
March 3, 1901, 31 Stat. 1324 as a part of the Act codifying the laws for 
the District of Columbia. The statute was again amended in 1906, by 
further increasing the penalty, Act of April 21, 1906, 34 stat. 127, ch. 
1647. ‘This is the present statute in force in the District of Columbia, 
Except as to the penalty clause, the statute is identical to the statute 
first enacted in 1898, There is, therefore, no question but that one con- 
victed of a violation of this statute is not a "thief" since it was the 
intent of Congress by the original enactmant of the statute nerely to punish 
persons who took and used another's property with an intention to appro— 
priate the property. | 

Teinstibelcresumetittat Congress knew of the purpose and import of the 


Taking Property Without statute when the Vagrancy statute was amended 


1,/ An Act to Amend "An Act for the Preservation of the Public Peace and Pro~ 


tection of Property in the District of Columbia eee duly 29, 1892" 
30 Stat. 724; ch, 638, Approved July 8, 1898, 





several times subsequent to 1898, including the last amendment of the 
Vagrancy Law, Act of June 29, 1953, 67 Stat. 97, che 159, par, 209 which is 
our Vagrancy Law in its present form. Congress listed in section one of 
that Vagrancy statute the classes of persons who would be deemed under that 
section, "any persom known to be a pickpocket, thief, burglar, confidence 
operator or felon," If Congress had interded to include persons convicted 
of taking property without right it is certain that Congress would have in- 
cluded such persons in the list. It is important to note that the compilers 
of the D, ©. Code included the offense of taking property without right 
under chapter 12 of title 22 of the D. C, Code entitled, "Embezzlement" and 
4t 4s more important to note that the compilers of the D. C, Code did not: 
include this offense under chapter 22 of Title 22 of the D. C, Code 
entitled, "Larceny - Receiving Stolen Goods". It is obvious, therefore, 
that the compilers of the D, C. Code did not regard Taking Property Without 
Right as a type of larceny, but instead considered it a type of embezzlement, 
The distinction is important, 

In its opinion in this case the Municipal Court of Appeals says, "The 
presumption ef a general criminal intent in the initial taking is sufficient, 
we think, te tring emo within the seope of the term “thie” as used in the 
vagrancy statute." (R. 75; opinion pg. 3). This is an incorrect statement 
of the law. Whether or not one is guilty of larceny (4. e. of being a 
*thief") or of some other crime depends largely upon whether or not there is 
proof of the specific intent to permanently deprive the owner of his 
property. In United States v. Kemble 197 F. 2d, 316 where the court below 
had instructed the jury, in effect, that if defendant took and converted to his 
use property in which he had no property right and the person having such 
right did not give him permission to takey then the jury should convict, 
the Court of Appeals held that the charge was fatally defective in its defi- 
nition of specific intent to steal. The Court held that the defense that 
deferdant thought that he was entitled to give away the property, if 
believed, would have sufficiently negatived the specific intent necessary 
for conviction, After a recital of the charge below, the Court said: 

"This charge is inadequate in its definition of 
amimus furandi of a specific intent to steal, In United 
States v, Cohen 3 cir,274 F,596,597, this Court defined 
the statutory offense of stealing as interstate ship- 
ment to be, the, "unlawful taking and carrying away with 


intent to convert to the use of the taker and permanently 
deprive the omer*." As the Supreme Court has recently 





3 Eaphasis ty the Court ag 


pointed out in Morrisette v. United States 342 U.S. | 
342 U.S. 246,271,72 Sict.240,254,96 Lied,288, “prob. | 
ably every stealing is @ conversion, but certainly not 
every knowing conversion is a stealing." 


In the Morissette case (cited above in the Kemble case, ne the 


Supreme Court cited with approval United States v. Trinder, 1 Fed. Supp. 
659. In the Trinder case two minors had taken a government automobile for 


temporar: local use with the intent to return it to the place of taking 


where it probably would be recovered by the owner. In holding that the de- 
fendants were not guilty of theft the Court had this to say: | 


"Upon principle and authority there was no steal- 
ing but merely trespass; secret borrowing. At common 
law and likewise by the federal statute (18 U.S.C.A, 82) 
adopting common law terms, stealing in general imparts 
larceny; that is felonious taking and intent to perma- 
nently deprive the owner of his property. | 


"That intent is absent here, and defendants are 
not guilty as charged." 


United States v. Irinder, 1 F. Supp. 659 


In Ackerson v. United States 185F.2d.485 the Court held that an automo- 
a. ta 
tile purchased with a fraudulent check, known to be such hy the purchaser 


where the owner parted not only with possession of the automobile but title 
as well, that such an automobile was not a "stolen" automobile within the 


meaning of the law. Said the Court: 
“At Common Law Larceny is the felonious taking) ty 
trespass and carrying away of the personal property of 
another from any place, without the latter's consent 
amd with the intent permanently to deprive the owner 
of his property and to convert it to the taker's own 
use or to the use of another." | 


'« -A-case similar to the Ackerson case, supra is Hite v. United states 
168 F,2d.973 holds: i 


"When a Federal criminal statute uses a term known 
to the common law and does not define that term, the 
courts will apply the common-law meaning of the term 
unless the context indicates a contrary intent on the 


part of Congress," 


*eaeee ene eH 


"The word ‘steal!’ in a criminal statute ordi. 
narily imparts the common-law offense of larceny."* 


This Court in Ryan ve United States 26 App. D.C.74 passed upon the sub- 


ject and held that, under a charge of larceny, "Unlawful Taking Is Not 


Sufficient. It Must be Coupled ‘jith An Intent To Steal,"* 
In 62 Corpus Juris 913 the wort "thief" is defined: "THIEF": It is 





said to be a broad term, defined as one who commits theft or larceny, or 
who steals, especially stealthily or secretly; formerly, algo, a robber." 
In Robinson v. Keyser 22 N.H 323, we are told: “the words, the 4s a thief! 


“ 


2 Ruphasis Supplicl ie 





impart in their usual seiieé a charge of larcen;_* 


The Municipal Court of Appeals for the District of Columbiz in Great 


American Indepnity Cos vs Yoder (No. 1937, decided April 30, 1957, not yet 
reported) A 2d. held that a fraudulent purchase of an automotile with a 
worthless check is not a "THEFT", and in so holding, said, "...the courts 
are almost universal in recognizing that "theft" embraces a taking by 
larceny ...” 
The statute here in question is clear and wnambigious. There would te 
no occasion for this Court, by construction, to add to 22-3302 (1) D. C, 
Code persons guilty of taking property without right and thereby define 
such persons as vagrants when found under the circumstances prohibited in 
the statute, 
The most common rule of statutory interpretation 

is the rule that a statute clear ard unambigious on 

is face need net and camnot be interpreted by a court 

and only those statutes which are unambigious and of 

Goubtful meaning are subject to the process of 

statutory interpretation," 

Sutherland: Statutory Construction, 3rd.ed. (Horack) 
Vol. 2 page 318 
There is no sound legal reason why persons who have been guilty of tak- 

ing property without right should be included in the list of persons whose 
activity is prescribed by section one of the Vagrancy Law. It is therefore, 
very plain that appellant who has been convicted of Taking Property withcut 
Right, and who has never been convicted of any felony or of any crime listed 
in section one of the Vagrancy Law, is not a "thief" with the purview of 
section one of the Vagrancy Law and her conviction under that section should 


be reversed, 








~ 


tO, 
APPELLANT'S PRIMA FACIE PROOF OF LAWFUL MEANS 
OF SUPPORT FROM A LAWFUL SOURCE SUSTAINED HER 
BURDEN SUCH THAT HER CONVICTION WAS WRONGFUL. 
Under 22-3303 D. C. Code (1951 ed.) the burden of proof ‘shall be wt. 
the defendant to show that he has lawful employment or has lawful means of 
support realized from a lawful occupation or source where such defendant 
is prosecuted under section one of the Vagrancy Law. Appellant says that 
the requirement of proof contained in 22-3303 D. C. Code is aa constitu~ 
tional, but, even if it were, this appellant did in fact prove iawful means 
of support derived from a lawful source. | 
Appellant's witness, John Blair testified that he was employed ty Dis- 
trict Theaters as a projectionist at a salary of $85.00 per wack that he 
and appellant had lived together since May, 1956, and that he supported 
appellant. (Appx. 13). In reply to a question by the prosezutor oh cross- 
examination, John Blair testified, "No, I am not her ee we live to- 
gether common-law." (Appx. 14), The testimony of John Blair that he sup- 
ported appellant was in no wise impeached, He had no crininél record of 
any sort and there was no reason for the Court to disbelieve his testimony. 
Municipal Court of Appeals, in its opinion, does not suggest that the trial 
court should have discredited the testimony of John Blair, but says: 
“Appellant's evidence consisted of a witness who testified that he sup- 
ported her. He stated, "no, I am not hér husband. We live together common. 
law." We feel that on this phase of the case the court was justified in 
concluding that appellant had no lawful means of support realized from a 
lawful occupation or source." (R, 75). : 
The question, therefore, is whether the support nocerwel from John 
Blair was from a "lawful" source within the meaning and purview of section 
one of the vagrancy statute. Apparentiy, Municipal Court of Appeal@pholds sup- 
port received from John Blair was in fact from an wmilawful source. Blair, 
testified that they lived together common-law. The two atateoerts are, of 
course, inconsistent. If, in arriving at its finding, the trial court re-. 
lied upon the statement that Blair was not the husband of appellant then. 
can it be said that there was any evidence, upon which the trial court 
could have based a finding that John Blair supported appellant only becr-:.¢ 
they lived together and that he supported her for an unlawful consideration’ 


a1 





Appellant says that there was no such evidence nor was the trial court 
justified in engaging in speculation of this sort, It could have well 
been the case that John Blair would have supported appellant even if they 
had not lived together, Even if we assume that the trial court was justi- 
fied in finding that there was no valid common-law marriage between appel- 
lant and John Blair, this would not be a sufficient basis of a conclusion 
that support received hy appellant from John Blair was from an unlawful 
source, We do not believe that this was the type of source condemned by 
Congress in the statute as "unlawful," 

Here a criminal statute casts upon a defendant the burden of proving 
an affirmative fact. We know of no other Federal statute placing such a 
burden upon one accused of crime, Surely, Congress did not intend that 
such a defendant be compelled to prove support realized from a lawful 
source beyond a reasonable doubt for if such is the intent of the statute 
there could be no question but that it is not constitutional, A defendant 
under these circumstances is required to give only prima facie proof of 
support rdalized from a lawful source, Appellant did give such proof and 
appellant's conviction should, therefore, be reversed, 


CONCLUSION 
For reasons aforesaid, appellant urges this Honorable Court to reverse 


the judgment of the Municipal Court of Appeals For the District of 


Columbia. 
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APPELLEE'S STATEMENT OF QUESTIONS PRESENTED 


In the Criminal Division of the Municipal Court, appellant was 
convicted of being a vagrant in violation of D. C. Code, 1951, Supp. V, 
§ 22-3302 (1). At the trial the government introduced evidence that 
appellant had stated to a police officer that she had recently been in jail 
for petty larceny, and appellant stipulated that she had been convicted 
of taking property without right in violation of D. C. Code, 1951, § 22- 
1211. A witness for appellant testified that he lived with her "common 
law", that he supported her, but that he was not her husband. 

In the opinion of the appellee, the questions presented are: 

1. Was not the evidence sufficient to support a finding that 
appellant was a "known thief" within the purview of D. C. Code, 1951, 
Supp. V, § 22-3302 (1) ? 

2. Did one ent prove that she had a "lawful means of 
support realized from a lawful occupation or source" as required by 


D. C. Code, 1951, § 22-3303? 
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IN THE 
UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,922 


ELEANOR R. HARRIS, Appellant, 


Vv. 


DISTRICT OF COLUMBIA, Appellee. 


Appeal From The Municipal CourtOf Appeals For 
The District Of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


Appellant was convicted in the Municipal Court of being a 
vagrant in violation of D. C. Code, 1951, Supp. V, § 22-3302 (1). The 
Municipal Court of Appeals affirmed the judgment of conviction and this 
Court allowed an appeal. At the trial the government introduced evidence 
that on a number of occasions between June 6, 1956 and October 2, 1956, 
during the late evening and early morning hours, appellant was observed 


loitering about the public streets in the downtown area of the city, which 





was some thirty to forty blocks from her home. On each occasion she 
was asked to account for her presence. On one such occasion she in- 
formed a police officer that she had recently been in jail for petty 
larceny and was unemployed, on another that she was just walking, on 
still another that she was going to get a hamburger, and on two other 
such occasions that she was coming from or going to the drug store. 
Appellant stipulated that prior to her arrest for vagrancy she had been 
convicted in the District of Columbia of taking property without right. 
Appellant called as a witness a man who testified that he was 
not her husband, but that she lived with him, he described it, ''common 


law, '* and that he was able to and did support her. 


SUMMARY OF THE ARGUMENT 


The word "thief, '"' as used in D. C. Code, 1951, Supp. V, 
§ 22-3302 (1), is a generic word and includes a person who has been con- 
victed of taking property without right. 

Appellant's evidence, that she was living as man and wife with 
a man who was not her husband but who supported her, did not establish 
that she had a "lawful means of support realized from a lawful occupation 


or source" as required by D. C. Code, 1951, § 22-3303. 














ARGU MENT 


I 
The evidence was sufficient to support 


the finding that petitioner was a 
“knownitnies "= a 


"known thiet. "' 


Appellant's first contention is that the lower court erred in 
holding that the evidence before the trial court was sufficient to support 
a finding that she was a "known thief" within the purview of the vagrancy 
statute. This contention is clearly without substance. 

The record shows that appellant told a police officer that 
'"* * * she had just gotten out of jail * * *'' (R. 17), that ''* * * she 
had been in jail and had pulled one hundred and eighty days * * *" 

(R. 18), and that ''* * * she had been in jail for petty larceny" (R. 18). 
In addition, appellant stipulated at the trial that she had previously been 
convicted of taking property without right (R. 41). 

Plainly, appellant's statement to the police officer that she had 
recently served a sentence for petty larceny made her a "known thief" 
by her own confession within the meaning of the vagrancy statute. 
Appellant argues, however, that her statement to the police officer re- 
ferred, not to a sentence for petty larceny, but to a sentence for taking 
property without right in violation of D. C. Code, 1951, § 22-1211. 

Appellant did not testify at the trial and it is thus uncertain 


from the record whether her statement to the police officer that she had 








' been in jail for petty larceny referred to a sentence for that offense or 


| to a sentence for taking property without right. 


Appellant, however, argues that her conviction of taking property 
without right did not make her a "thief"' within the meaning of the vagrancy 
| statute. Her position appears to be that only after conviction of the specific 
offense of larceny can she be denominated a "thief". 
In Pennsylvania Indemnity Fire Corp. v. Aldridge, 1941, 73 
App. D. C. 161, 117 F. 2d 774, aboy, who had been intrusted with the 
keys to an automobile for the purpose of washing and waxing it, took and 
used the automobile without the consent of the owner in violation of what 
is now D. C. Code, 1951, § 22-2204. The automobile was accidently 
wrecked and the owner sought payment for the damage sustained pursuant 
to the terms of a policy insuring the automobile against "damage resulting 
from theft". In holding that the unauthorized use of the vehicle con- 
stituted "theft, '' within the meaning of the policy, this Court said: 
"Theft is not defined as a crime by the 
District of Columbia Code. However, in effect, 
that result was accomplished by the order which 
was used in defining in the Code the various 
offenses against property. The classification 


is as follows: Grand larceny; petit larceny; un- 
authorized use of vehicles [emphasis by Court]; 
stealing or injuring books; receiving stolen 
goods; stealing property of the District of 
Columbia; receiving property stolen from the 
District of Columbia; destroying stolen property; 
stealing, destroying, mutilating, secreting or 








withholding a will; secreting or converting 
property of decedent's estate; taking away 

or concealing writings; sale by conditional 
vendee, with intent to defraud; offenses against 
property of electric lighting, heating or power 
companies; tapping gas pipes; tapping water 
pipes; embezzlement; conversion by commission 
merchant; taking property without right [emphasis 
supplied]; false pretenses; larceny after trust. 


***e 
This Court then discussed the holdings of many cases relating 
to the definitions of and distinctions between "larceny" and "theft" 
and went on to say: 


"As has been pointed out previously, the old 
common law definition of larceny has been 
largely modified by statute as well as by the 
courts which purport still to apply the common law. 
The only rule as to felonious intent in larceny to 
which these statutes and cases can be reconciled, 
is that the intent of the taker must be to appro- 
priate the property to a use inconsistent with the 
property rights of the person from whom it is 

n. Harrison [the boy who took the automobile] 
did have such an intent, and pleaded guilty to a 
crime involving such an intent." [emphasis supplied] 


Taking property without right and unauthorized use of a 
vehicle are plainly analogous offenses. Clearly, if one is "theft" 
so is the other. Both require an intent by the taker "to appropriate 
the property to a use inconsistent with the property rights"’of the owner 
and thus, even under most definitions of larceny, are analogous to that 


offense. 











Surely, the logic and reason of this Court's decision in the 
Pennsylvania Indemnity case supports the holding of the court below in 
the instant case that one who is guilty of taking property without right 
is a "thief"’ within the meaning of the vagrancy statute. 

This Court in the Pennsylvania Indemnity case said also: 

* * * unless it is obvious that words that 
appear in an insurance policy are intended to be 
used in a technical connotation, they will be given 


the meaning which common speech imports. In 
this respect the rule is the same as in statutory 


construction. " [emphasis suppli ed] 


Unquestionably, the word "thief" in common speech" includes 
a person guilty of taking property without right and this is clearly the 
meaning the Congress intended to give the word when it used it in the 
vagrancy statute. 

The primary purpose of the vagrancy statute is to prevent crime. 
District of Columbia v. Hunt, 1947, 82 U. S. App. D. C. 159, 163 F. 2d 
833; Clark v. District of Columbia, 1943, D. C. Mun App., 344A. 2d 
711. In accordance with this purpose, the section of the statute with 
which we are here concerned is directly against persons who, by their 
prior conduct, have demonstrated criminal propensities towards the 
property rights of others and who, without a lawful means of support, 


loiter about public places. 








As this Court pointed out in Pennsylvania Indemnity there are 
many different definitions of larceny and a person who commits an act 
which in this jurisdiction would be taking property without right would 
be guilty of larceny in many other jurisdictions. In view of the purpose 
of the vagrancy statute, surely, the Congress could not have intended 
that it should be inapplicable to a person who had been found guilty of 
"taking and carrying away the property of another * * * without right to 
do so." 

The court below, therefore, correctly held that the word 
“thief*' is proad enough to include a person who has been convicted of 


taking property without right. 


i 


There was no error in the holding that 
the evidence before the trial court was 
insufficient to prove that appellant had 
a lawiul means of support realized 
from a lawful occupation or source. 


Appellant acknowledges that the vagrancy statute placed upon 
her the burden of proving that she had a lawful means of support. 
Section 22-3303, D. C. Code, 1951, provides: 
‘In all prosecutions under paragraphs 1 or 


3 of section 22-3302 the burden of proof shall 
be upon the defendant to show that he has lawful 








employment or has lawful means of support 
realized from a lawful occupation or source." 1 


In an attempt to meet this burden appellant produced evidence 
which established that she was living in an illicit sexual relationship 
with one John Matthew Blair who supported her but who was not her 
husband. Her contention is that this evidence constituted proof she had 
a lawful means of support realized from a lawful source. Plainly, 
it did not. 

Any presumption of marriage which may possibley have arisen 
from proof that appellant and Blair lived together as man and wife could 
not survive the factual demonstration in the record to the contrary. 

Appellant was at all times identified as "Mrs. Eleanor Harris" 
and the man with whom she lived as "John Matthew Blair" (R. 58). But 
more than this, Blair stated positively that he was not appellant's 
husband (R. 59) and that he was not married to her (R. 60). Clearly, 
then, an essential element of a valid common-law marriage -- an agree- 
ment between the parties per verba de praesenti to be husband and wife -- 


did not exist. 35 Am. Jur., Marriage, §§ 28-31. 


1 see Barnard v. District of Columbia, D. C. Mun. App., 125 
A. 2d 514; Williams v. District of Columbia, D. C. Mun. App., 65 A. 2d 
924; Clark v. District of Columbia, D. C. Mun. App., 34 A. 2d 711; 
Burns v. District of Columbia, D. C. Mun. App., 34 A. 2d 714; Rogers 
Vv. District of Columbia, D. C. Mun. App., 31 A. 2d 649. 














Appellant's contention in her brief that the man with whom she 
lived was her common-law husband is therefore contrary to the record. 
The record is clear that the man was not her husband, common-law or 
otherwise, and that she did not use his name or hold herself out as his 
wife. 

Thus, even assuming arguendo that the trial court was com- 
> pelled to and did accept as true appellant's evidence that she was being 

supported by a man who was not her husband but who lived with her as 
man and wife, certainly it cannot be seriously contended, especially in 
view of appellant's past history of prostitution (R. 34), that this was a 


lawful means of support realized from a lawful occupation or source. 


bo CONCLUSION 
Upon the foregoing, it is respectfully submitted that the judgment 
of the Municipal Court of Appeals is in all respects correct and should 


be affirmed. 
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